Testimony oppesing the Lahaina POTW Wastewater Underground Injection Permit Renewal
Nov 6, 2008

This testimony points out that Maui County is not merely the permit applicant. Under
Hawaii's Constitution and recent state Supreme Court decisions, Maui County is also
the public trustee of the County's water resources. As such, the County has an
affirmative legal and moral duty to seck the highest and best uses for all waters of the
county, including wastewaters from the Lahaina sewage treatrnent plant. In fact, the
County has not conducted the necessary exploration of pessible beneficial uses for
these wastewaters and has not concluded that such beneficial uses do not exist,
Accordingly, the pemnit should be denied. Instead of injecting waste water, it would be
cleaned to R-1 standards and restore strearn flows that have been previously diverted.
See Kelly v. 1250 Oceanside Partners, NO. 28813 (HI Supreme Court, 2006}, where it
i held that counties as well as the State are bound by Art. X!, section 1 of the Hawai
State Constitution, and where the Court rmakes clear that this provision imposes on the
State and counties the affirmative duty to "to assure that the waters of our land are put
to reasonable and beneficial uses” and “to ensure the continued availability and
existence of its water resources for present and future generations. [t is imperative that
water be returned to the streams for use of future generations. The Maui News article,
Fri Sept 26, 2008 {front page) "Panel orders waters into streams" sets a precedent for
all of Maui. This landmark decision requires that water be restored to 8 East Maui
streams. The same is neaded in West Maui for taro fanmers and restoration projects.

By asking for conditicns to reuse more of the wastewater and less injected it is hoped
that there will be EPA' and the County support for a community-wide collaborative
conversation about what Maui County should do with these precious water resources.
We believe the best course for all concemed would be to stop or phase out the hammiul
and wasteful disposal by injection of these waters and instead re-direct them for
beneficial uses such as irrigation of dry faliow sugar cane fields.

] urge a community exploration of whether beneficial uses for present and future generations
are (or soon could be) available for this important water resource — uses that would help us
alleviate water shortages during years of recurrent drought. Given Maui's recurrent multi-year
drought periods, we must see our way clear to phase out the wasteful and harmnful disposal of
these waters in injection wells and instead redirect these waters to a variety of important
beneficial uses — agricultural and ornamental irrigation, landscaping and goif course irfigation,
restoration of wetlands, amang others. See The 2004 Hawaii Waler Reuse Survey and Report
~ Final Report, prepared for DNLR by the Limtiaco Consutting (20035), p.7, which concludes
“Waler rouse should be viewed as a key component of sustainable water rasource
management Recycled water can be a drought-proof and reliable supply of water. It can
replace potable water that is curently used for non-potable purposes..

The endangering of the health of our reefs without abatement should be considered.



Hawaii DNLR, 2004 Hawaii Water Reuse Survey and Report — Final, {2005), p. 7 that
states "water reuse is recognized as an environmentally preferred methad of disposing
treated wastewater (effluent), when compared to the fraditional disposal methods through
outfalls and injection wells.” It is our intent to protect our precious coral reefs and the
economic benefits they bring to Maui. In this case, it means requiring the Lahaina POTW to
employ water beneficial reuse strategies for the water in preference to waste-water
disposal underground that results in pollution of cceans, harmm to coral reefs, adverse
effects on fish, and harm to recreational uses (such as diving, snorkeling) sc important to
Maui's economy. Our coral reefs are central to our ocean ecosystern and prevent beach
arosion. Long, clean, beautiful, beaches are one of the main selling peints of the Hawail
Tourism Authority. Maui's environment is a key part of its economy, and effluent is a threat
to our coral reefs endangers our economic lifebicod.

This testimony cites the mounting evidence that Maui's coral reefs are at serious risk — not just
from the nitrogen pollution and resultant algal growth resulting from the wastewater injectate
that makes its way into near shore ocean waters, but also from other nonpoint poliution
sources and other contributing factors. In this hearing, however, the question is whether one
important source of this threat to Maui's reefs — the injection of treated sewage wastewaters
into wells at Lahaina — can and should be aliowed to continue unabated. In answering no, we
do not mean to suggest that this set of waslewater treatment injection wel's is the sole cause
of harmn to Maui's reefs. We do mean to suggest, however, that protection and preservation of
our coral reefs must include, among other strategies, the abatement of nitrogen contamination
from these wells. We also mean to suggest that Maui's waters are too precicus to waste in this
way, when they could be recycled and reused beneficially and safely.

There can be little doubt that Maui's coral reefs are in serious jeopardy. The harm done so
far is not the result of one substance, activity, or causal agent, but of many. Algal blooms
from the increasing amount of ritrogen in coastal waters represent serious risks 1o our coral
reafs. Nor do the increasing tevels of nitrogen in coastal waters come from a single source
or activity. Fertifizers, pesticides, human waste runoff from septic fislds and cesspools, and
many other non-point sources of nitrogen pollution are contributing to this increasing
burden on coastal waters for Maui County.

In this hearing, however, the question is whether one impostant source of this threat to Maui's
reefs — the injection of treated sewage wastewaters into wells at Lahaina — can and should be
allowed to continue unabated. in answering no, we do not mean to suggest that this set of
wastewater treatment injection wells is the sole cause of hamm to Maui's reefs. We do mean to
suggest, however, that protection and preservation of our coral reefs must include, among
cther strategies, the abatement of nitrogen contamination from these wells. We also mean to
suggest that Maui's waters are too precious to waste in this way, when they could be reused
and recycled.

Kamehameha Schools/Bishop Estate, 980 F.2d 458 (9th Cir. 1983}

In the current permit application {and supporting materials} the County has failed to
sustain its burden of proof that continued injection of waste water at Lahaina:



s Will not result in releases of nitrogen-bearing nutrients, harmful pathogens, and
other water pollutants to the near ocean environment;

« Wil not contribute significantly to algae blooms, ham to coral reefs, increased
risk of infectious water-bome disease, or other impairment of recreational uses of
Maui's ¢coastal waters;

Is the only feasible alternative for managing of these wastewaters;

Is necessary because water reuse options do not exceed;

Will visld significantly lower costs and higher benefits for the citizens of the
county than phasing out such injection in faver of waste water reuse for
agricultural and ornamental irrigation, fire prevention, stream flow restoration and
replenishment, and other purposes; and

» s in the public interest.

The nitrogen-laden wastewater effluent discharged ta the underground well in Lahaina
does not stay underground. Maui's lava-otiginated geclogy resuits in the ground being
porous. These wastewaters seep from the wells onto the surface, enter sub-surface
ground water flows, and in other ways leak into near shore ocean environments. The
wells are hydrolegically {if indirectly) connected to the ocean receiving waters.
Consequently, the discharge of wastewater effluents into deep wells is effactively a
discharge of water pollutants into the ocean, and subject to the permilting reguirements
af the Federal Clean Water Act and State Water Poliution Control Laws.

Without providing persuasive evidence to carry its burden of proof on each of the
foregoing points, the Gounty cannoi demonstrate that issuance of the requested
injection permit is in the “public interest” — as required by §3420-6 () of Hawali's Water
Pollution Control Law and Article X! of the Hawaii State Constitution. Nar can the
Ceunty show that the pemnit would be consistent with ail applicable water quality criteria
and standards and would meet the conditions for granting a permit under the UIC rules.

In considering whether the permit applicant has met its burden of proof in Hawaii, EFA
must consider the Constitutional protections of Aricle XI, section 1 to be part of the
applicable water quality standards and criteria.

« Under section 510 of the Clean Water Act, "States may develop water quality
standards more stringent than required by the Water Quality Standards
Regulation.” EPA, NPDES Permit Writers' Guide (18986), p. 88 ~

»  See also EPA, NPDES Permit Writers Guide (1996), p. 13 —
http:!Mw.mnelroylaw.mmIUS%EGEPA%EDNPDES%EDPEHHit%EElWriters%EO
Guide%201596 pdf

« g at p. §7: "Permit writers must consider the impact of every proposed surface
water discharge on the quality of the receiving water. Water quality goals for a
water body are defined by State water quality standards. A permit writer may
find, by analyzing the effect of a discharge on the receiving water, that
technology-based permit limits are not sufficiently stringent to meet these water



quality standards. In such cases, the CWA and EPA regulations require
devetopment of more stringent, water quality-based effluent limits {WQBEL)
designed to ensure that water quality standards are met.”

Maui's water is foo precicus to waste, it can and should be cleaned to R-1 standards and
seused and recycled. Given Maui's recurrent multi-year drought periods, we must see our
way clear to phase out the wasteful and harmful disposal of these waters in injection weils
and instead redirect these waters to a variety of important beneficial uses — agricuitural
and ornamental irrigation, fire prevention, and landscaping and goif course imigation,
restoration of wetlands, among others. EP&, NPDES Permit Whiters Guide {1996}, p. 13 —

Id at p. 87: “Permit writers must consider the impact of every proposed surface water
discharge on the quality of the receiving water. Water quality goals for a2 water body are
defined by State water quality standards. A permit writer may find, by analyzing the effect of
a discharge on the receiving water, that technology-based pemnit imits are not sufficiently
stringent to meet these water quality standards. In such cases, the CWA and EPA
regulations require development of more stringent, water quality-based effluent limits
{WQBEL) designed to ensure that water quality standards are met.”

The nifrogen-laden wasiewater effluent discharged to the underground well in Lahaina
does not stay underground. Maui's lava-originated geology results in the ground being
parous. These wastewaters seep from the wells onto the surface, enter sub-surface
ground water flows, and in other ways leak into near shore ocean environments. The
wells are hydrologically {if indirectly) connected to the ccean receiving waters,
Consequently, the discharge of wastewater efliuents into deep wells is effectively a
discharge of water pollutants inte the ocean, and subject to the permitting requirements
of the Federal Clean Water Act and State Water Pollution Control Laws.

Without providing persuasive evidence to carry its burden of proof on each of the
foregoing points, the County cannot demonstrate that issuance of the requested
injection permit is in the “public interest” — as required by §342D-8 (c) of Hawaii's Water
Pollution Contro! Law and Article X| of the Mawaii State Constitution. Nor can the
County show that the permit would be consistent with all applicable water quality criteria
and standards and wouid meet the conditions for granting a permit under the UIC rules.

In considering whether the permit applicant has met its burden of proof in Hawaii, EPA
must consider the Constitutional protections of Article Xi, section 1 to be part of the
applicable water quality standards and criteria.

+ Under section 510 of the Clean Water Act, “States may develop water quality
standards more stringent than required by the Water Quality Standards
Regulation.” EPA, NPDES Permit Wiilers™ Guide (1996), p. 88 —

Eve Clute {Doctor of Public Health]
P O Box 11634
i.ahaina Hl 56761
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Environmental

i Recyeling Program coocdinator.

Protection ;

Agency
considering

county injection:

well permit

BY EVE CLUTE

HONOKOWAL — The Li=%,
Environmental Protection
Apency (EPAY seeks public
comments befure it issues #
Tenewal permidt 1o ihe Lahaing
D Waslewater  Reclamation
- Facility.

I The Undergreundt Injegtinn

mallions of gallons of 1reared
wastewuter to e discharged
mto the groond throough injec-
tion wells each day.

At the scwage treatment

injection wells go 3t feet
tnigy the earih. The excess
wastewater from  [reated
Ssewape is discharged into the
wells, wheore it mives with
atuundl water.

The mixture of ground
witer and wastewater cveniu-
ully Aows it the oceun,

Monioring wastcwater is
thu job of the: state Peparnment
af Heatth's Safe Drinking
Waler Bounch (SDWEY.

Morris Uehara, a gendogist
with SDWH on Oaho, said
mnumy mandonng wells would
be newded to check where the
wilslewaler coters the ooean,
which could dlamage reefs,

Gordon Muraoka,  the
STWDH water specialisi on
alawi, checks e see that eaclh

Kiliel, Lahaina anel Kahuiui —
are sampled corretlly accord-
g 0 each permit.-Each per.
mit enly requircs. samp[mg
about once a veur,

tion wells cach day pump
about 1.2 wmillion zallowss of
treated R-1 wastewater (o

pand. which is IhEn m.r.,d for
ITTEgEARLO.

In addition, 200 E]'l]'D to
300,000 pallons of Bl water
15 used at the treatment plam

of the four Maui County injec- |
tion well systems — Molokai, |

The Lahaina plant’s injee- |

the Kaanapali Golf Resun |;

i Cantral (VIC) permit allows

plant in Honokowsi, steel case |

for couling, onsite landscaping
irrigation and o water the

grass in delention basies, swid
Steve Parabicoli, county Water

SEE PERMIT ON PAGE 22

S
S

PERMIT, FROM PAGE 1

He sadd, “R-1 woastewater 16 weated by
ogidation, clarification, sand flration,”
and disintocted with DY cagiation. Afler
weataadac, the B-1 waler can be usid on
ag lands and for puuing om fires,
Tncemmased use of recycled B-1 water is an
cilicieal way 1@ profect-our swaler
resoutces, cipecially during fimes of
droughl- Recycled B-1 water can be wsed
for landseaping. ioipation and comsemec-
tioh progeets, instead of drinking wawer.
To do thar requires long-derm financial
cummilmen ™ boild mfrasiroctere o
1| produce B-1 water and suppost foom e
puklic and eher gevermment agencies.

“Tha recyolad waer that = discharged
imo the injection wells is a mizmre of K-
I andl filtored B-2 waber All has undec-

“pone nuttictd remaval throogh our deni-

eafacation sysem.”

ot Al mirrgpen is removed during the
rrealment procoss. Mitrogen feecrls the
abggaes that prows on rects, An overgrowth
of alpae can kill cects, a5 occumed during
thy West dMaui algae Bloems of 1984 and
941,

Muve Tayloe. chiet of the couniy
Wastewater Reclamarion Division, com-

" mcried, 0w cutrent privcities - the

wastewater division dre W replace the
aging system and to provide ongeeng celi-
ahility and minimiee sewage spitls.”

Both Taylor and Parabicoli agree that
millies of dollars will be needed to sel
up i stengcture where addizional waste-
waler can be UV trcated Iu R-l standard
and reusgd o land.

The o county officials spoke @ the
Ang, 11 meeting of the Blaui MNui Marine
Resourees (_‘.nunéjul_ (BT,

Members of the council contumented on
the krge amount of nitregen in the oocan
and studies that showed an associidion
botween injection wells and an overload
af nitrogen, which feeds algpac that
amothers and damages reels. -~

The 3 (000N pallons of wastewsler
discharged into the Lahaina injection
wells per day 3 disinfected with chlorine
that feaves s residual of 0.3 percent, stat-
ed Parabicotl,

Russell Sparks, educanion specialist far
the state Depargrneni of 1and & Natoral
Resotrces'  Division of  Aquatic
Rosources, L-:Jmﬁ'le:n[e.d that “drinking -

watcr 15 being wserl for apriculwee. ani
water thal should be used for 4 is baing
puireped ine-njection wells S = -

The Hawail Wildlife Pund headed by
, Hamnah Bernaed bas catablished a steer-
ing COnuminee o prepare i siratepic plan

Lu pewse Teadted wastewatir,
The commities suppested i the Eeat-
ed wastewaer could be wsed o creowe a
| grgent Delu wihin the [allow sugar vane
fieldi to Cacilice rain and ctcsnc a L{'IIULI.'
i roiera-cLlionale, -

't

Mauney Fumrill of EPA stated by phune '

thiat she and her s1aff are willing to hold »
public mueoting an Maud it ghe receives
cnoegh Iotiers rpouesting the public fear-
ing.

& 3ani public hearng weold mchede
recetving public 1{:~.||n1(1n].f and o guestion
and answc[ sssspom. Several me mbers of

the' EPA, incloding the staff altorngy,
would attend this Maui heanng.

All letters will e answered and will
help EPA undersiand the impacts of
mjected wastewater, and 1he urgemt need
o reuss injocted wastewarer,

A shart letter 10 reguest a public hearing
and commwnt on concdinans far die jec-
tion well permit tenewal can b #-mailed
to RUMRILL NANCY @ FPA GOV ar
mailad 1o Nancy Rumeill, EPA, Grouml
Water Oftice (WTH-%). T35 Hawthoome
Sweet, San Fraacisee, CA 99105,

Leiters with comments on renéwing
the Lahaina CEC permit arc needed by
Or, 23, )

Cofies of the proposed permit, the
Statcment of Bagis, the pubbic notice awnd
ke County of Maul's applivation are
availablez for review at [ahwina Public
Libeary atd online at RO s, cTEL g0
regionlwater proundwatermic-permils.
hmi. )

Huelo resident Lueicnng DM uie
weured the Lahaing Wastewiter Boclama-
won Facility earlicr this wear, She gaed
the =ipliepess were dedicated and well-
Leatmesd | and the Fonoeing systems W
well-mainiaincd,
However, the
Tactiily has
hgh energy
sy becauss
the purmps are
old-style and
inefficicn, she
COmmentoed.

TueMaie 3=
utegested in the
Bess ose of all
waler. Belwoed
2002 and "0,
she resean:hed
Mani's watcr
Tesoncees, eecluding the use of wastc-
water, She melewsed a repoet in 205"
detailirg waier resonrces i West,

Central. Up-{:uunn} and Squth Maui.

What hecame clear o DeMais s that
there is no realisnc understanding of
the demands of future developmeénts o1
wistewaler capacily. A propased sclutien
to future growth 33 o add niore privide
sowapge wemment faciliies with injecton
walls as hack-up,

DeMaje secs the benebirs i having

small rrearment plants close Lo new
developments 1o lesscn the putentiond for
se.:.lm{ge le]lu and Lower enerpy soots dug
10 pUTpAng.
T* Hiwever, the privite sewir systems
are castly and raise the prive af thye hows-
mmg development, which imvreases the
pricg of sffoodable heanes. These home-
owners will pay higher sewage bills than
i the counly s svstem.

PeMaic wchnis thal the use of injes-
Im.n wells b5 8 conaplic sted i=sue.

“Tei it doesn't make sense ro Face
Jiq,rtnmal droughts while using good.
glean drinking water o keep resart and
condo lsndscaping watered, Our pounty
veclaimed water bomch is working hard
wr secure the investment hat will let
myore of cur tredted wastewater be pul o

pehlaie

use for imigation. The EPA san suppard——"

this effort by 1mlu|lmg canditicns in:
renewal pcn‘mt’_”_ Zutated DeMaie. B )

}




